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Special Update

Federal Court Decides EEOC v. Flambeau Case

On December 31, 2015, the Federal District Court for the Western District of Wisconsin issued
its opinion and order in EEOC v. Flambeau, Inc., Case No. 14-CV-638. Judge Barbara B. Crabb issued an
opinion and order in favor of Defendant Flambeau, Inc. (Flambeau), relying on the safe harbor within the
Americans with Disabilities Act (ADA) to find that Flambeau’s workplace wellness program did not
violate the ADA.
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The Decision

The EEOC argued that Flambeau’s wellness program violated the ADA because tying the health
risk assessment and biometric screen to health plan eligibility did not qualify as a voluntary medical
examination. Recall that the ADA prohibits employers from requiring employees to undergo a medical
examination (which can include health risk assessments and biometric screens) unless the examination
is job-related and consistent with business necessity. 42 USC § 12112(d)(4)(A). There is an exception for
medical examinations that are voluntary and part of employee health programs. 42 USC §
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12112(d)(4)(B). The EEOC’s proposed rules under the ADA issued in April 2015 attempted to define
what the EEOC means by “voluntary.” See 80 Fed. Reg. 21659 (April 20, 2015).

According to Judge Crabb, Flambeau’s wellness program did not need to be analyzed under the
ADA’s “voluntary” medical exam exception because Flambeau tied the health risk assessment and
biometric screen to its health plan. As a result, the ADA’s insurance “safe harbor” provision applied.
This is the same safe harbor provision that won the day for Broward County in the 2012 case Seff v.
Broward County, 691 F.3d 1221 (11th Cir. 2012). That safe harbor allows an employer to establish or
administer the terms of a bona fide benefit plan based on underwriting risks, classifying risks, or
administering such risks. 42 USC § 12201(c)(2). Judge Crabb concluded that Flambeau’s wellness
program requirement was a “term” of its benefit plan, even though Flambeau failed to specify the
wellness program requirement in its summary pla ription or collective bargaining agreement;
rather, Flambeau’s summary plan description on ed that participants would be required to
enroll in the “manner and form prescribedJd

health plan, the ADA’s voluntary medical exa uld never apply. The EEOC asserted this
position in its proposed ADA rules, issued in April 208. 80 Fed. Reg. at 21662, n. 24 (April 20, 2015).

Judge Crabb did not buy the EEOC’s argument. She noted that the differences between the ADA
insurance safe harbor and the voluntary medical exam exception were “obvious.” The insurance safe
harbor applies to medical exams tied to an employer’s insurance plan. The voluntary medical exam
exception applies to medical exams that are not tied to an employer’s insurance plan. In the Flambeau
case, only employees who wanted to enroll in Flambeau’s subsidized health plan were required to
participate in the health risk assessment and biometric test. Employees who were not interested in
enrolling in the plan did not have to participate; Flambeau did not condition employment on
participating in the program. Other features of Flambeau’s wellness program, such as the vending
machine changes, weight loss competitions and other organizational changes, which were likely
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available to all employees regardless of health plan enroliment, did not factor into the court’s ADA
analysis. This is likely because the court focused on the medical exam component of the wellness
program and the fact that Flambeau tied the financial incentive to completion of that component.

As for the EEOC’s proposed ADA rules, Judge Crabb noted that she was not bound to abide by
proposed rules and even if she was, the proposed rules do not address when and how the ADA
insurance safe harbor applies to medical examinations that are part of an employer’s health plan. She
states that the EEOC may be correct that relying on the ADA insurance safe harbor is not appropriate
when there is a stand-alone wellness program unrelated to the administration of insurance risks, but
that is not the case with Flambeau’s program.

Important Points about the Decision
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Third, because Judge Crabb’s decision disrug the EEOC’s proposed ADA rules, the EEOC may
delay issuing final ADA rules until a decision about appeal can occur, or at the very least until the EEOC
can determine how to reconcile the Flambeau decision with its proposed rule. This will likely take some
time and may push back the issuance of final rules.

What to Do Going Forward

Given that there are two court decisions that arrive at similar conclusions about the ADA
insurance safe harbor, workplace wellness program designers have some justification in relying on the
ADA insurance safe harbor when administering health risk assessments or biometric screens as part of
an employer health plan. The ADA insurance safe harbor does not limit the amount of financial reward
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or penalty for participating in a health assessment or biometric screen that is tied to an employer health
plan. Neither do the wellness program rules under the Affordable Care Act (ACA).

As a result, wellness program designers could require participation in health risk assessments
and/or biometric screens that are part of an employer health plan. However, doing so still creates risk.
First, to the extent that a health risk assessment asks family medical history questions of employees, or
ties financial incentives to spousal or other dependent participation, there may be legal implications
under the Genetic Information Nondiscrimination Act (GINA). Second, the EEOC may appeal Judge
Crabb’s decision and may win on appeal, overturning this lower court decision and thereby placing in
jeopardy employee health plan wellness programs that incentivize medical exam participation. Third,
requiring employees to participate in health plan wellness programs may not be the ideal approach to
achieving workplace well-being (assuming that is a of the employer). As this author has mentioned
before, just because something may be legal do an it is the best approach to achieving a goal.
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