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Housekeeping
• You'll be muted during the webinar.

• To ask a question or get technical help use the chat feature.

• To access the handout, click on the “Handouts” dropdown.

Type your questions here
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Thank You to Our Sponsors
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Introduction

Equal 
coverage
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substance abuse services.
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MHPA: Menta l Hea lth  Parity (1996)
MHPAEA: Menta l Hea lth  Parity and  Addiction  Equity Act (2008)
ACA: Affordable  Care  Act (2010)
CAA: Consolida ted  Appropria tions Act
QTL: Quantita tive  Trea tm ent Lim it
NQTL: Nonquantita tive  Trea tm ent Lim it
MH/ SUD: Menta l Hea lth /Substance  Use  Disorde r
M/ S: Medica l/Surgica l
DOL: Departm ent of Labor
CMS: Cente rs for Medicare  and  Medica id  Se rvices

Th e  ABCs  o f M en t a l Hea lt h  Pa r it y



Me n t a l He a lt h  Pa r it y a n d  Ad d ict ion  Eq u it y Act  (“MHPAEA”)
How d id  we  ge t he re?

• Congressiona l be lie f tha t hea lth  p lans (fu lly-insured  and  
se lf-funded) were  not trea ting m enta l hea lth  (“MH”) (and , 
la te r, substance  use  d isorder (“SUD”)) fa irly

- Menta l Hea lth  Parity Act of 1996
 Expanded  in  2008 to  MHPAEA
 Expanded  aga in  by Consolida ted  Appropria tions Act, 2021 (“CAA”)

• When com pared  to  m edica l/su rgica l (“M/S”) benefits

Overview



• Genera lly app lies to  “group  hea lth  p lans” (typ ica lly, 
m ajor m edica l p lans)

• Excep ted  benefits (such  as m ost FSAs, den ta l, vision , 
e tc.) genera lly excluded

• No exem ption  for church  p lans
• “Sm all” p lans /  re tiree -on ly p lans genera lly excluded

- Defin ition  of “sm all” can  be  a  b it confusing
- Genera lly, em ployer had  a t least 2 bu t not m ore  than  50 
em ployees on  business days during preceding year

Plan s  Su bject  t o  Law



• Can be  a  d iffe ren t ru le  for governm enta l p lans (e.g., pub lic 
school, city or coun ty)

• In  som e situa tions, upper boundary can  be  100 em ployees 
(not 50)

• Also can  be  an  “increased  cost” excep tion
• If the re  was an  increased  cost of 2% in  2010 or a t least 1% 

in  any subsequen t p lan  year
- 2013 regula tions provide  som e  de ta ils . Cost e stim ate  m ust be  m ade  
by actuary and  exem ption  only lasts 1 year

Plan s  Su bject  t o  Law



MHPAEA e s t a b lish e s  t h re e  m a in  re q u ire m e n t s
(1) Annua l/ life tim e  lim its: If p lan  has annua l or life tim e  
dolla r lim its for M/S benefits, m ust app ly those  sam e  
(or h ighe r) dolla r lim its for MH/SUD

• E.g., it would  have  been  problem atic to  include  a  $1,000,000 life tim e  
lim it on  M/S bene fits  bu t a  $500,000 life tim e  lim it on  MH/SUD

• Really not re levant any longer, though, because  ACA e lim ina ted  
dolla r-based  annua l and  life tim e  lim its for “essen tia l hea lth  bene fits”

• In  o the r words, the  problem  was basica lly “re solved” by ACA

MHPAEA Overview



(2) Financia l requ irem ents (such  as coinsurance , 
copaym ents, deductib le s) and  quantita tive  trea tm ent 
lim ita tions (e.g., visit lim its) cannot be  m ore  re strictive  
aga inst MH/SUD benefits  com pared  to  M/S benefits

•  AND, no separa te  cost-sharing requ irem ents on ly for 
MH/SUD benefits

- E.g., could  not d ra ft p lan  to  say tha t the re  is  a  $1,000 deductib le  
for M/S bene fits  and  a  $500 deductib le  for MH/ SUD benefits . 
Even  though the  deductib le  is  “be tte r”, it vio la te s MHPAEA 
because  it is  separa te

MHPAEA Overview



• QTL test: Iden tify “classifica tions” such  as 
inpa tien t, in -ne twork and  em ergency ca re

• Check whe the r the  financia l requ irem ent (such  
as copaym ent or coinsurance ) app lie s to  a t least 
2/3 of m edica l/su rgica l (“M/S”) bene fits in  the  
classifica tion

- If “no”, cannot apply to  any m enta l hea lth /substance  use  d isorde r 
(“MH / SUD”) bene fits  in  the  classifica tion

MHPAEA Overview: QTL Ru les



• If “yes”, check if the re  is a  single  leve l tha t app lie s to  
m ore  than  ½ of M/S benefits

- If “no”, aggrega te  them  until you  ge t to  50.01%
- If “yes”, use  tha t lim it for MH / SUD benefits

• Example: For ou tpa tien t, in -ne twork M/S benefits, 
p lan  has p rojected  bene fits for next p lan  year as 
fo llows

MHPAEA Overview: QTL Ru les



Copayment amount $0 $10 $15 $20 $50

Projected payments $200,000 $200,000 $200,000 $300,000 $100,000 Total = 
$1,000,000

Percent of total plan 
costs

20% 20% 20% 30% 10%

Percent subject to 
copayments

Not applicable 25% ($200K 
/ $1M)

25% ($200K / 
$1M)

37.5% ($300K / 
$1M)

12.5% ($100K / 
$1M)

QTL Ru les



• In  th is exam ple , 2/3 “substan tia lly a ll” te st IS m et because  
80% of benefits a re  sub ject to  a  copaym ent

• No single  leve l tha t app lies to  m ore  than  50%- (h ighest is 
37.5%)

• Com bin ing $50 copaym ent (12.5%) with  $20 copaym ent 
(37.5%) still is on ly 50.00%

• So, add  in  $15 copaym ent to  be  grea te r than  50%
• So, $15 copaym ent is h ighest copaym ent p lan  can  have  for 

ou tpa tien t, in -ne twork MH / SUD benefits

QTL Ru les



• Note : Resu lt is tha t MH/SUD ge ts trea ted  “be tte r” than  M/S 
benefits

• In  the  exam ple , of benefits with  a  copay, 37.5% of M/S 
benefits have  a  $20 copay and  12.5% of M/S benefits have  a  
$50 copay – and  tha t is ok

• But MH/SUD copays a re  capped  a t $15
• Unless you  have  on ly a  single  leve l of copays, coinsurance , 

e tc., no  way to  know if you  pass by on ly looking a t SPD
• Must do the  te st to  see  if you  pass
- It’s not “parity”, it ’s  “supe r-parity”: MH/SUD benefits  can , in  som e  
situa tions, be  trea ted  m uch be tte r than  M/S bene fits
 

QTL Ru les



A NQTL is a  non-num eric lim it on  the  scope  or 
dura tion  of bene fits for trea tm ent.

Examples include:
• Medica l m anagem ent standards lim iting/exclud ing 

benefits based  on  m edica l necessity or appropria teness, 
or whe ther trea tm ent is experim enta l or investiga tive

• Form ulary design  for p rescrip tion  d rugs
• Network tie r design  (e.g., p re fe rred  and  participa ting 

p roviders)

NQTL



Additiona l types of NQTLs:
• Standards for p rovide r adm ission  to  participa te  in  a  ne twork 

(e.g., re im bursem ent ra te s)
• Plan  m e thods for de te rm in ing usua l, custom ary, and  

reasonable  charges
• Refusa l to  pay for h ighe r cost the rap ies un less lower cost 

the rap ies a re  not e ffective  (e.g., step  the rapy protocols)
• Exclusions based  on  fa ilu re  to  com ple te  a  course  of trea tm ent
• Restrictions on  the  scope  or dura tion  of bene fits tha t a re  based  

on  geographic loca tion , facility type , p rovide r specia lty or o the r 
crite ria

NQTL



Any processes, stra tegies, eviden tia ry standards or 
o the r factors ("Processes") used  in  app lying the  
NQTL to  MH/SUD benefits with in  a  classifica tion  
m ust be  com parab le  to , and  app lied  not m ore  
stringen tly than , the  p rocessed  used  in  app lying the  
NQTL to  M/S benefits in  the  sam e  classifica tion  (we  
re fe r to  th is requ irem ent as the  "Com parab le  
Processes Rule")

NQTL



• Cannot have  separa te  NQTLs tha t a re  app licab le  
on ly with  re spect to  MH/SUD benefits

- But not required  to  have  sam e  NQTLs for MH/SUD and  M/S bene fits
- Applica tion  of Com parable  Processes Rule  can  have  d ispara te  re su lts

• Each  NQTL for MH/SUD benefits with in  a  
classifica tion  m ust com ply with  the  p lan  as written  
and  in  ope ra tion

NQTL



• Appears tha t a  two-part ana lysis is requ ired :
1. The  Processes used  in  app lying any NQTL to  MH/SUD 

benefits m ust be  iden tified  and  com pared  to  
Processes used  for M/S benefits

2. If com parab le , m ust "d ig deeper" to  m ake  sure  tha t 
the  Processes a re  not app lied  in  a  m ore  stringen t 
m anner for MH/SUD benefits than  for M/S benefits

• Review of p lan  docum ents is not enough

NQTL



NQTL
• Risk of de ficien t 

SPD is sm all and  
fixed  re la tive ly 
easily

• Risk of de ficien t 
vendor p ractices is 
la rge r; m ore  
d ifficu lt to  iden tify; 
m ore  d ifficu lt to  
“fix”



• CAA did  not requ ire  a  change  in  coverage , bu t d id  add  to  
docum enta tion  requ irem ents of the  p lan

• Plans m ust be  ab le  to  p rovide  a  com para tive  ana lysis of 
NQTLs if requested  by the  DOL or p lan  participan ts (or sta te  
regu la tor /  CMS for non-ERISA p lans)

• A specific, de ta iled  and  we ll-reasoned  written  exp lana tion  
of the  basis for a  p lan 's conclusion  tha t NQTLs com ply with  
parity law

- Genera l sta tem ents without support or docum enta tion  is not enough

NQTL Un der  Ap r il 20 21 FAQs



1. NQTL De scr ip t ion
• Descrip tion  of each  specific NQTL
• Plan  te rm s and  any re levan t policies re la ted  to  each  

NQTL
• Plan  sponsor would  have  som e of th is in form ation , bu t 

not a ll of it. For exam ple , m any TPAs have  “m edica l 
policies” (hundreds of them ) for specific cond itions

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



2. Be n e fit  Ap p lica t ion
• Iden tify the  specific MH/SUD and  M/S bene fits to  which  each  

NQTL applie s with in  each  bene fit classifica tion
– In-ne twork inpa tien t 
– Out-of-ne twork inpa tien t 
– In-ne twork outpa tien t 
– Out-of-ne twork outpa tien t 
– Em ergency care
– Prescrip tion  drugs

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



3. Be n e fit  Cr it e r ia
• Crite ria  used  in  design ing and  app lying the  NQTLs, 

includ ing: 
- Factors
- Evidentia ry standards or sources
- Stra tegie s

• Weighting of ce rta in  crite ria  above  othe rs shou ld  be  
exp la ined  and  justified

• This is in form ation  a  p lan  sponsor would  not typ ica lly 
have . Need  to  go “beyond  the  SPD”

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



4. Qu a n t it a t ive  Fa ct o r s
• Defin itions used  by the  p lan  tha t incorpora te  a  

quan tita tive  com ponent in to  factors, standards, or 
p rocesses

- Example: m edica l necessity review afte r 30 visits for M/S, 10 for 
MH/SUD
- Supporting sources for these  de fin itions should  be  provided

• DOL has gone  back and  forth  on  how m uch  “quan tita tive” 
in form ation  a  p lan  sponsor shou ld  ob ta in  

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



5. Va r ia t ion s
• Iden tify any varia tions in  how a  standard  is app lied  

be tween  MH/SUD benefits and  M/S benefits
• Explana tion  of p rocess and  factors conside red  in  

de te rm in ing the  varia tion
• Question : How are  p lans supposed  to  de te rm ine  

whe ther the ir TPAs and  PBMs have  any such  “varia tion”?

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



6. Ad m in is t ra t ive  De cis ion s
• If the  app lica tion  of the  NQTL is based  on  specific 

decisions in  the  adm in istra tion  of the  benefits, the  p lan  
m ust be  ab le  to  iden tify:

- Nature  of the  decisions
- Decision  m aker(s)
- Tim ing of the  decisions
- Qualifica tions of the  decisionm akers

• Again , not in form ation  tha t an  em ployer would  have  
access to , un less em ployer asks for the  in form ation  

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



7. Exp e r t  Re lia n ce
• If the  p lan  re lie s on  any experts, the  fo llowing shou ld  be  

ava ilab le  for each  expert:
- Assessm ent of each  expert’s qua lifica tions
- Exten t to  which  the  p lan  u ltim ate ly re lie s on  each  expe rt’s 
recom m endations in  se tting both  MH/SUD and  M/S bene fits

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



8. Fin d in gs  a n d  Con clu s ion s
• Reasoned  d iscussion  on  com parab ility of:

- Processes
- Stra tegie s
- Evidentia ry standards
- Factors
- Sources
- Used  to  design  and  apply NQTLs, both  a s  w r it t e n  and  a s  a p p lie d

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



9. An a lyse s  De t a ils
• Date  of ana lyses
• Nam e, title , and  position  of pe rson  pe rform ing ana lyses
• Nam e, title , and  position  of o the rs participa ting in  the  

ana lyses

All need  to  be  included  and  be  thoughtfu l – just a  “p ile  of 
papers” is not su fficien t to  give  to  the  DOL

NQTL| Com p ara t ive An a lys is  Requ ir em en t s



DOL En fo rce m e n t
• If DOL finds tha t parity has been  viola ted  (or com para tive  ana lysis is  not 

p rovided  or incom ple te ), the  Plan  has 45 days to  take  corrective  action
• Afte r 45 days, if the  DOL finds tha t the  Plan  is still in  viola tion , the  Plan  

m ust notify enrolled  participants of the  noncom pliance  with in  seven  
days

• DOL m ust p rovide  an  annua l report nam ing p lans in  viola tion .
• In  addition , the  DOL m ay re fe r viola tors to  the  IRS, which  can  assess civil 

pena ltie s of up  to  $100 pe r day
• DOL could  bring lawsuit and  force  a  change  too

NQTL| Com p ara t ive An a lys is



"As President, 
I will redouble 

these efforts to ensure 
enforcement of mental 

health parity laws"
—President Joe Biden



• What does a ll tha t m ean  in  the  “rea l world”? 
What would  a  sufficien t com para tive  ana lysis look like?

• Good question . But no answer. And  in  DOL Report to  
Congress from  January 2022, we  lea rned  tha t no one  
knows

• During tha t tim e  pe riod , DOL issued  156 le tte rs to  p lans 
and  insure rs, requesting com para tive  ana lyses for 216 
NQTLs

Im p lem en t in g  NQTL Com p ara t ive An a lys is



• “None  of the  com para tive  ana lyses reviewed  to  da te  have  
con ta ined  sufficien t in form ation  upon  in itia l rece ip t”—i.e., 
the  en tire  industry fa iled

• But, industry pushed  back
- If eve ry student in  a  classroom  fa ils, a rguably the  problem  
m ight be  with  the  teache r

• Industry pushed  for m ore  gu idance
- CAA required  agencies to  “fina lize  any dra ft or in te rim  
guidance  and  regula tions” with in  18 m onths of CAA—
i.e., by about June  2022

Im p lem en t in g  NQTL Com p ara t ive An a lys is



• Fina lly, in  la te  Ju ly 2023 /  ea rly August 2023 we  
rece ived  add itiona l gu idance

• Proposed  regu la tions (88 Federa l Registe r 51552 
(August 3, 2023))

• Technica l Re lease  2023-01P
• 2023 MHPAEA Com para tive  Ana lysis Report to  
Congress

• Showed  sim ila r re su lts, a lthough  apparen tly not 100% of 
industry fa iled  (m aybe  on ly 90%+?)

New Gu idan ce (20 23)



• Note  tha t regu la tions a re  on ly p roposed
• Com m ents were  due  m id-October, 2023
• Regula tors hope  to  have  fina l regu la tions be  e ffective  for p lan  

years sta rting 1/1/2025
• Regula tors will want to  p rovide  sufficien t tim e  for p lans to  

com ply be fore  1/1/2025
• Suggests tha t fina l regu la tions m igh t be  re leased  1st quarte r of 

2024
• We will do a  “deep  d ive” in to  these  p roposed  regu la tions in  our 

January 2024 presen ta tion

Prop osed  Regu la t ion s



Practica lly speaking, the  above  like ly m eans:
• No p lan  sponsor can  do the  ana lysis a lone . Th ird  party 

adm in istra tors (“TPAs”) and  pharm acy benefit m anagers 
(“PBMs”) a re  the  experts h ired  by the  sponsor to  m ake  
p lan  decisions

- e.g., when  a  particu la r b ra in  surge ry for an  in fan t is  “m edica lly 
necessary” or is  “experim enta l/investiga tiona l”

• And, trying to  de te rm ine  com pliance  “in  opera tion” m eans 
tha t sponsor cannot just look a t p lan  docum ent/SPD

Pract ica l Con s idera t ion s



• Also, tha t lega l review m ay be  necessary
- Key te rm s not de fined; lo ts of lega l am biguity; “facts and  
circum stances” te sts
- May a lso  he lp  sh ie ld  som e  from  disclosure  because  of a ttorney-clien t 
p rivilege
-Fiducia ry who signs m ay require  th is a lso

• DOL had  pub lished  a  “Se lf-Com pliance  Tool”. But m any 
questions tha t the  DOL asks in  p riva te  le tte rs to  em ployers /  
TPAs /  PBMs go we ll beyond  the  Tool

• In  o the r words, it ’s  he lpfu l bu t not sufficien t

Pr act ica l Con s idera t ion s



What steps should  p lan  sponsors, TPAs and  PBMs 
take  now?

• Wait un til regu la tions a re  fina lized  be fore  im plem enting 
them ? Will tha t p rovide  enough  tim e  to  com ply by 
(be fore?) 1/1/2025?

- “Before”: If a  p roblem  is spotted  under fina l regula tions, 
will the  p lan  need  to  be  am ended  in  2024, to  be  com plian t by 
1/1/2025? Or will p lan  have  a ll of 2025 to  becom e  com plian t by 
2026?

Pr act ica l Con s idera t ion s



• Typica lly advise  clien ts NOT to  wait because  DOL is 
still like ly to  aud it under 2021 regu la tions

- Plan  enrollees can  still a sk for the  written  ana lysis

• Doing the  ana lysis can  be  expensive . We  have  been  
ab le  to  d ivide  cost am ong clien ts when  com m on 
TPA or PBM is used

- E.g., suppose  cost to  crea te  /  review / question  ABC TPA’s docum ent is  
$20,000 and  four clien ts use  ABC. $20,000 cost often  can  be  sp lit by 4 
(i.e ., $5,000 for the  review). Each  clien t’s SPD m ust be  separa te ly 
reviewed a lso  (tha t cost cannot be  sp lit)

Pr act ica l Con s idera t ion s



• Sponsors should  sta rt/fina lize /re fre sh  ana lysis 
based  on  “curren t” gu idance , a t a  m in im um

- Maybe  sta rt gam e-planning what would  be  required  if regula tions a re  
fina lized  as is

• But lo t of industry pushback. Pe rhaps the  
regu la tions will be  com ple te ly ove rhau led?

Pract ica l Con s idera t ion s



THAN K YOU!

Qu es t ion s?

This presenta tion provides information of a  genera l na ture. None of the information conta ined 

herein is intended as lega l advice or opinion rela tive to specific ma tters, facts, situa tions or issues. 

Additiona l facts and information or future developments may a ffect the subjects addressed in this 

presenta tion. You should consult with a  lawyer about your pa rticula r circumstances before acting 

on any of this information because it may not be applicable to you or your situa tion.

Phone: (414) 298-8218 
Email: JBarlament@reinhartlaw.com 
Web: reinhartlaw.com 

tel:14142988218
mailto:JBarlament@reinhartlaw.com
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Questions
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Contact The Alliance

We’re Here 
to Help!
We’re Here 
to Help!
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To request a copy of our handouts, email events@the-alliance.org 

Handouts

mailto:events@the-alliance.org
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Post Event Email events@the-alliance.org 
to request CE Credit

WI Brokers: Download and sign affidavit

Take the 
Post-Event 
Survey

mailto:events@the-alliance.org
https://survey.alchemer.com/s3/7194621/Post-Event-Survey?eventDate=20231115&eventName=MentalHealthParityandAddictionEquityAct
https://survey.alchemer.com/s3/7194621/Post-Event-Survey?eventDate=20231115&eventName=MentalHealthParityandAddictionEquityAct
https://survey.alchemer.com/s3/7194621/Post-Event-Survey?eventDate=20231115&eventName=MentalHealthParityandAddictionEquityAct
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Upcoming Events
Register now at the-alliance.org/events

Mental Health Parity and Addiction Equity Act: 
What You Need to Know - Part 2
Webinar | Thursday, January 18 | 9:00am – 10:00am CT

2023 Fall Symposium and Annual Meeting
Webcast | Tuesday, December 5 | 9:00am – 12:30pm CT

Register Here

Register Here

https://the-alliance.org/the-alliance-events/
https://register.gotowebinar.com/register/5730241619824779101
https://register.gotowebinar.com/register/5810667599583060576
https://register.gotowebinar.com/register/5730241619824779101
https://register.gotowebinar.com/register/5810667599583060576
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